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Abstract: 

This article examines the development of gender justice in India through the interplay of constitutional 

guarantees, statutory reforms, and judicial interventions, adopting a combined doctrinal and socio-legal 

method. Doctrinally, it traces the constitutional architecture of equality and non-discrimination and 

evaluates the design of major women-protective statutes and “rights-enabling” frameworks enacted. 

Socio-legally, it tests these legal commitments against institutional and implementation realities, drawing 

particularly on official crime statistics and international treaty-monitoring observations concerning 

enforcement gaps. 

The paper advances three core arguments. First, Indian equality law has oscillated between formal 

equality (non-discrimination as sameness) and substantive equality (non-discrimination as 

transformation), with the latter gaining greater doctrinal visibility in later constitutional and rights 

jurisprudence, especially where courts explicitly reject stereotypes and “protective” paternalism. This 

trajectory is visible in the move from early judicial tolerance of gender-differentiated legal regimes framed 

as “protection” to later decisions that interrogate the constitutional harm of structural exclusion and 

sexualized risk-regulation. 

Second, the statutory landscape demonstrates a shift from narrow criminal-law responses to broader, 

rights-based and institution-building frameworks. The Protection of Women from Domestic Violence Act 

2005 (in force from 2006) reconceptualized domestic violence as a composite harm (including economic 

abuse) and created a civil-protection architecture (protection orders, residence orders, monetary reliefs), 

while the Sexual Harassment of Women at Workplace Act 2013 translated constitutional and judicial 

guidelines into a structured complaints mechanism (Internal and Local Committees), imposing positive 

duties on employers and the state. Yet both frameworks display predictable implementation bottlenecks: 

uneven state capacity, weak monitoring, insufficient institutional support, and persistent under-reporting 

driven by stigma and retaliation risks.  

Third, judicial interventions have been pivotal, sometimes emancipatory, sometimes ambivalent. Courts 

have expanded women’s rights via purposive statutory interpretation (for example, reading guardianship 

provisions in a gender-egalitarian frame), by constitutionalizing sexual harassment norms (Vishaka), and 

by developing remedial approaches (interim compensation and victim-sensitive evidentiary directions in 

sexual violence cases). But courts also entrenched doctrinal barriers (notably the insulation of personal 

laws from fundamental rights scrutiny in early High Court jurisprudence), deployed gendered stereotypes 

in service and morality discourses, or over-relied on criminalization without parallel institutional reforms. 

These tensions generate enduring feminist jurisprudence debates: the limits of “carceral” approaches, the 
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risks of protective paternalism, and the challenge of aligning plural personal laws with constitutional 

equality. 

The paper closes with a reform roadmap grounded record: strengthening institutional accountability under 

DV and workplace harassment regimes, improving evidentiary and procedural protections for survivors, 

integrating substantive equality into judicial review, expanding legal aid and survivor services, and 

adopting credible monitoring metrics. Comparative reference to a common-law jurisdiction, United 

Kingdom, illustrates how statutory equality duties and clearer consent/harassment definitions can sharpen 

enforcement, while also cautioning that legal clarity does not substitute for capacity and political will. 

 

Keywords: Gender Justice; Women’s Rights in India; Constitutional Equality; Judicial Interventions; 

Feminist Jurisprudence. 

 

Historical evolution of women’s rights and gender justice in India 

Gender justice in India’s legal development cannot be reduced to a linear narrative of progress. The 

pre-Independence and early post-Independence periods reflect a recurring structural pattern: reforms often 

emerged in response to public contestation around women’s bodies, sexuality, marriage, family, and labor, 

domains historically regulated through religious norms, customary practices, and patriarchal social 

ordering. By the mid-twentieth century, constitutionalism reframed these contestations as questions of 

citizenship and equality, yet personal law pluralism and administrative capacity constraints continued to 

mediate the reach of rights.1 

 

Two legal features of “early” constitutional India proved particularly consequential for women. First, the 

Constitution’s commitment to equality and non-discrimination created a normative language for feminist 

legal claims, enabling courts to treat gender harm as a constitutional injury rather than merely a private 

wrong. Second, criminal and family law regimes inherited from the colonial state were not automatically 

re-engineered around women’s autonomy; instead, reforms frequently proceeded through targeted statutes 

and piecemeal amendments, often triggered by social movements and crisis moments (for example, public 

outrage following sexual violence cases, or political contestation around personal law and maintenance). 
2 

International norm-setting also shaped the post-1990 rights vocabulary. India ratified the Convention on 

the Elimination of All Forms of Discrimination against Women (CEDAW), and treaty-monitoring bodies 

increasingly assessed domestic legal reforms through the lens of substantive equality, state due diligence, 

and violence-against-women obligations. The CEDAW Committee’s 2007 concluding comments on India 

are particularly instructive because they simultaneously recognize legislative gains (including the 

Protection of Women from Domestic Violence Act 2005 and amendments to inheritance laws) and criticize 

persistent structural failures: deficits in a comprehensive violence-against-women strategy, weak 

enforcement mechanisms, narrow rape definitions including the non-criminalization of marital rape, and 

harmful customary practices.3 

 

Constitutional guarantees and interpretive frameworks 

The constitutional foundation for gender justice is anchored in guarantees of equality and 

non-discrimination, and the authorization of affirmative measures for women. While Articles 14 and 15 

are typically treated as the doctrinal core, women’s rights litigation has also drawn on the Constitution’s 

                                                      
1 Archana Parashar, Women and Family Law Reform in India: Uniform Civil Code and Gender Equality (Sage, 1992). 
2 Vishaka v State of Rajasthan, (1997) 6 SCC 241 (Supreme Court). 
3 Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) (adopted 1979; entered into force 

1981). 
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dignity-oriented reading of liberty (Article 21) and the interpretive practice of harmonizing fundamental 

rights with directive principles and international obligations.4 

 

A central interpretive tension, seen repeatedly in women’s rights jurisprudence, is the boundary 

between protective discrimination and substantive equality. Early judicial reasoning sometimes treated 

women’s “protection” as a sufficient justification for restricting their agency (especially in employment 

and morality regulation), effectively constitutionalizing stereotypes. Later decisions increasingly 

scrutinized whether purported protection actually entrenched women’s subordination by restricting 

mobility and economic participation while leaving structural violence intact. This shift matters because it 

determines whether the Constitution is read as a tool for transforming gender relations or merely managing 

them.5 

 

The personal law domain exposes the Constitution’s deepest friction. The Bombay High Court’s decision 

in Bombay High Court jurisprudence, State of Bombay v Narasu Appa Mali, has long been treated as a 

doctrinal obstacle to gender-equality claims because it is commonly read as limiting the application of 

constitutional “law” review to personal laws, thereby shielding discriminatory religious norms from 

fundamental rights scrutiny. Whatever one’s position on the correctness of that holding, its institutional 

effect was to channel women’s equality claims into legislative reform processes rather than constitutional 

adjudication, an outcome that feminist scholars criticize as enabling political bargaining over women’s 

rights in the name of community autonomy.6 

 

At the same time, constitutional adjudication under Article 15(3) enabled the judiciary to uphold 

gender-differentiated criminal provisions as “special provisions” for women. In Yusuf Abdul Aziz v State 

of Bombay, the Supreme Court upheld the adultery provision (Section 497 of the IPC at the time) insofar 

as it exempted women from punishment, reasoning that such a scheme could be sustained as a 

constitutionally permissible protective measure. The decision illustrates how protective discrimination can 

simultaneously be defended as beneficent and criticized as paternalistic, because it constructs women as 

passive subjects of sexual morality rather than autonomous agents.7 

 

A more transformative interpretive style appears when courts treat equality as anti-subordination and 

anti-stereotyping. In Anuj Garg v Hotel Association of India, the Supreme Court struck down a restriction 

on women’s employment in premises serving alcohol, explicitly confronting the “romantic paternalism” 

that historically justified exclusionary protection. This reasoning is doctrinally significant: it frames 

gender equality as a demand for structural inclusion while shifting the regulatory burden toward making 

workplaces safe rather than excluding women from them. 

 

Statutory frameworks  

Indian women’s rights law is best understood as a layered architecture rather than a single “women’s law” 

field. It includes: (i) criminal prohibitions and procedure (dowry, cruelty, sexual offences, trafficking), (ii) 

civil-protective regimes (domestic violence protection orders, workplace complaints systems), and (iii) 

family and property reforms (succession and guardianship). Each layer carries distinct normative 

assumptions and enforcement challenges. 8 

 

                                                      
4 Constitution of India (1950) (as in force up to 2013). 
5 Air India v Nergesh Meerza, (1981) 4 SCC 335 (Supreme Court). 
6 State of Bombay v Narasu Appa Mali, AIR 1952 Bom 84 
7 Anuj Garg v Hotel Association of India, (2008) 3 SCC 1 (Supreme Court; judgment dated 6 December 2007). 
8 Criminal Law (Amendment) Act 2013 (No. 13 of 2013) (India). 
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Comparative table of major women’s rights statutes and legal mechanisms up to 2013 

Instrument Policy problem 

targeted 

Core legal strategy Key institutional 

design choices 

Recurrent 

implementation 

gaps highlighted 

in official/primary 

materials 

Dowry 

Prohibition 

Act 1961 

Dowry 

demands and 

transfers linked 

to coercion and 

violence 

Criminalization and 

evidentiary 

enforcement 

Penal provisions; 

interaction with 

IPC/CrPC 

Under-enforcemen

t and continued 

persistence of 

dowry practices are 

repeatedly noted in 

international 

monitoring and 

official discussions 

of harmful 

customary 

practices 9 

Criminal Law 

(Second 

Amendment) 

Act 1983 

Sexual violence 

procedure and 

emerging 

dowry-related 

harms 

Amendments to 

IPC/CrPC/Evidence Act 

Procedural changes; 

evidentiary 

innovations; 

offence 

restructuring 

Persistence of 

violence and 

under-reporting 

suggests that 

doctrinal changes 

require sustained 

policing/judicial 

capacity and 

survivor support 10 

Hindu 

Succession 

Amendment 

2005 

Gender-unequa

l inheritance 

and property 

entitlements 

Substantive equality 

through family law 

reform 

Expanded 

daughters’ 

inheritance claims 

Sociocultural 

resistance and 

uneven legal 

literacy impede 

realization of 

property rights 11 

Protection of 

Women from 

Domestic 

Violence Act 

2005 

Domestic 

violence as 

multi-form 

harm within 

family 

Civil protection plus 

criminal back-end for 

breach 

Protection Officers; 

court orders; service 

provider ecosystem 

CEDAW (2007) 

flags that 

states/UTs had not 

effectively set up 

mechanisms to 

enforce the Act, 

demonstrating 

capacity and 

monitoring deficits 
12 

                                                      
9 Dowry Prohibition Act 1961 (Act 28 of 1961) (India). 
10 Criminal Law (Second Amendment) Act 1983 (Act 46 of 1983) (India). 
11 UN Committee on the Elimination of Discrimination against Women, Concluding comments: India, CEDAW/C/IND/CO/3 

(2 February 2007). 
12 Protection of Women from Domestic Violence Act 2005 (Act 43 of 2005) (India). 
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Sexual 

Harassment 

of Women at 

Workplace 

Act 2013 

Workplace 

sexual 

harassment and 

lack of remedy 

Institutional complaints 

system and employer 

duties 

Internal Complaints 

Committee; Local 

Committee; state 

monitoring duties 

Implementation 

depends on 

employer 

compliance, 

awareness, and 

credible 

monitoring; earlier 

Vishaka 

enforcement 

failures are 

judicially 

documented 13 

Criminal Law 

(Amendment

) Act 2013 

Sexual offences 

and criminal 

justice response 

post-reform 

debates 

Re-definition/expansio

n of sexual offences and 

procedural reform 

Amendments across 

IPC/CrPC/Evidenc

e Act 

Justice Verma 

Committee 

emphasizes that 

law reform must be 

accompanied by 

systemic criminal 

justice reforms; 

otherwise, legal 

change risks 

symbolic 

compliance 14 

(Statutory texts and enactment details are drawn from official India Code sources and primary reform 

materials.) 15 

 

Several doctrinal features deserve emphasis. 

First, the Protection of Women from Domestic Violence Act 2005 signals a move away from treating 

family violence purely as criminal “incidents” and toward recognizing a spectrum of harms (including 

economic abuse) requiring fast civil remedies (protection and residence orders), with criminal sanction 

primarily for breach of protection orders. The Act’s long title expressly connects its purpose to “rights of 

women guaranteed under the Constitution,” thereby constitutionalizing the statutory objective. Yet the 

Act’s efficacy depends on a functioning ecosystem, Protection Officers, service providers, shelter and 

medical services, and magistrate responsiveness. The CEDAW Committee observed in 2007 that states 

and union territories had not put mechanisms in place to effectively enforce the Act, revealing a 

design-capacity mismatch: ambitious rights language without consistent administrative infrastructure. 

Second, the Sexual Harassment of Women at Workplace Act 2013 represents the legislative “codification” 

of constitutional norms first judicially articulated in Vishaka and later reinforced in Medha Kotwal Lele. 

The Act establishes Internal Complaints Committees (for larger workplaces) and Local Committees (for 

smaller establishments and unorganized sectors), and imposes duties on employers, including preventive 

steps, inquiry cooperation, and reporting obligations. The institutional scheme is explicitly designed to 

move beyond reliance on criminal prosecution by providing a workplace-specific forum intended to be 

accessible and procedurally specialized.16 

                                                      
13 Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act 2013 (Act 14 of 2013) (India). 
14 Report of the Committee on Amendments to Criminal Law (Justice J.S. Verma Committee Report) (23 January 2013). 
15 Hindu Succession (Amendment) Act 2005 (India). 
16 Medha Kotwal Lele v Union of India, (2013) 1 SCC 297 (Supreme Court; order dated 19 October 2012). 
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Third, criminal law amendments show a recurring reform logic: public outrage → committee reporting → 

offence expansion + procedural amendments. The Criminal Law (Second Amendment) Act 1983, and later 

the Criminal Law (Amendment) Act 2013, amended the IPC, CrPC, and Evidence Act, reflecting ongoing 

institutional attempts to align sexual violence law with survivor experience and due process. In 2013, the 

Justice Verma Committee explicitly framed reform as a response to systemic governance failure and 

demanded not merely harsher punishments but structural improvements in policing, investigation, 

prosecution, and judicial process. 

  

Judicial interventions 

Women’s rights in India have been shaped by courts in at least four identifiable judicial modes: 

(i) constitutional review of state action and discriminatory policies; (ii) purposive statutory 

interpretation to align statutes with equality; (iii) guideline and institutional design through public interest 

litigation; and (iv) victim-sensitive criminal procedure through evidentiary and remedial directives. These 

modes are not uniformly rights-expanding; they can also entrench patriarchal norms when judges accept 

stereotypes, moralize women’s choices, or defer excessively to “community” at the expense of individual 

rights. 17 

 

Comparative table of landmark Supreme Court and High Court interventions 

Case Court 

and year 

Issue Doctrinal 

contribution 

Critical 

assessment for 

gender justice 

State of 

Bombay v 

Narasu Appa 

Mali 

Bombay 

High 

Court, 

1951/1952 

Constitutional 

challenge to bigamy 

reform and personal 

law 

Frames personal law 

and fundamental 

rights debate; 

impacts women’s 

equality claims in 

personal law domain 

Often criticized 

for insulating 

personal laws 

from rights 

review, relocating 

reform to political 

bargaining rather 

than 

constitutional 

adjudication 

Yusuf Abdul 

Aziz v State of 

Bombay 

Supreme 

Court, 

1954 

Adultery provision 

and equality 

Upholds 

gender-differentiated 

criminal liability as 

permissible “special 

provision” for 

women 

Illustrates 

protective 

discrimination’s 

paternalist logic; 

women 

constructed as 

objects of 

protection rather 

than agency 18 

C.B. 

Muthamma v 

Union of India 

Supreme 

Court, 

1979 

Gender 

discrimination in 

service rules 

Recognizes 

constitutional injury 

in discriminatory 

service conditions 

Important early 

equality case; 

limited by its 

case-specific 

remedial frame 19 

                                                      
17 Ratna Kapur and Brenda Cossman, Subversive Sites: Feminist Engagements with Law in India (Sage, 1996). 
18 Yusuf Abdul Aziz v State of Bombay, AIR 1954 SC 321 (Supreme Court). 
19 C.B. Muthamma v Union of India, (1979) 4 SCC 260 (Supreme Court). 
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Air India v 

Nergesh 

Meerza 

Supreme 

Court, 

1981 

Gendered service 

conditions for air 

hostesses 

Addresses 

discrimination but 

reflects 

stereotype-sensitive 

reasoning in parts 

Emblematic of 

judicial 

ambivalence: 

partial relief while 

tolerating 

gendered 

employment 

norms 20 

Mohd. Ahmed 

Khan v Shah 

Bano Begum 

Supreme 

Court, 

1985 

Maintenance under 

CrPC and Muslim 

personal law 

Holds Section 125 

CrPC applies across 

religions; constructs 

maintenance as 

secular remedy 

Rights-expanding 

for divorced 

Muslim women, 

but politically 

contested; 

demonstrates 

court’s role in 

personal law 

reform debates 21 

Mary Roy v 

State of Kerala 

Supreme 

Court, 

1986 

Women’s 

inheritance within 

Christian 

community and 

regional succession 

laws 

Strengthens equal 

inheritance by 

applying Indian 

Succession Act 

Highlights how 

statutory 

applicability can 

transform 

women’s property 

entitlements 22 

State of 

Maharashtra v 

Madhukar 

Narayan 

Mardikar 

Supreme 

Court, 

1991 

Credibility of rape 

complainant with 

“unchaste” history 

Rejects 

character-based 

discrediting; affirms 

women’s bodily 

integrity 

Foundational 

anti-stereotyping 

move in sexual 

violence evidence 

evaluation23 

Delhi 

Domestic 

Working 

Women’s 

Forum v Union 

of India 

Supreme 

Court, 

1995 

Rape survivors’ 

procedural rights 

Develops victim 

support and legal aid 

directions 

Advances 

survivor-centric 

procedure; 

dependent on 

executive 

compliance 24 

Vishaka v State 

of Rajasthan 

Supreme 

Court, 

1997 

Workplace sexual 

harassment 

Constitutionalizes 

sexual harassment as 

rights violation; 

issues guidelines 

Major 

rights-moves 

through judicial 

lawmaking; 

critique: 

enforcement 

weakness, limited 

workplace 

coverage 

                                                      
20 Sushil Kumar Sharma v Union of India, (2005) 6 SCC 281 (Supreme Court). 
21 Bodhisattwa Gautam v Subhra Chakraborty, (1996) 1 SCC 490 (Supreme Court). 
22 Mary Roy v State of Kerala, (1986) 2 SCC 209 (Supreme Court). 
23 State of Maharashtra v Madhukar Narayan Mardikar, AIR 1991 SC 207 (Supreme Court). 
24 Delhi Domestic Working Women’s Forum v Union of India, (1995) 1 SCC 14 (Supreme Court). 
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Gita Hariharan 

v RBI 

Supreme 

Court, 

1999 

Mothers’ 

guardianship and 

gender equality 

Reads guardianship 

statute in 

equality-consistent 

way 

Model purposive 

interpretation; 

demonstrates 

constitutional 

influence on 

private law 25 

Danial Latifi v 

Union of India 

Supreme 

Court, 

2001 

Muslim women’s 

maintenance and 

constitutional 

validity 

Interprets 

maintenance liability 

to preserve 

constitutional 

validity 

Shows judicial 

strategies to 

reconcile personal 

law politics with 

constitutional 

guarantees via 

interpretation 26 

CEHAT v 

Union of India 

Supreme 

Court, 

2001 

Sex selection and 

PNDT enforcement 

Uses continuing 

monitoring to 

enforce 

implementation 

Illustrates judicial 

supervision of 

regulatory 

enforcement in 

gender-justice 

context 27 

Anuj Garg v 

Hotel 

Association of 

India 

Supreme 

Court, 

2007 

“Protective” 

exclusion of women 

from certain work 

Articulates 

anti-stereotyping 

equality; rejects 

paternalism 

Strong 

substantive 

equality 

reasoning; shifts 

responsibility to 

safety regulation, 

not exclusion 

Suchita 

Srivastava v 

Chandigarh 

Administration 

Supreme 

Court, 

2009 

Reproductive 

autonomy and 

consent 

Affirms reproductive 

choice within 

dignity/autonomy 

framework 

Centering agency 

and bodily 

integrity; still 

mediated by 

medical-legal 

process 28 

Medha Kotwal 

Lele v Union 

of India 

Supreme 

Court, 

2012 

Vishaka 

non-implementation 

Reaffirms 

enforceability of 

guidelines; 

strengthens 

compliance 

directions 

Demonstrates 

enforcement gap 

as a constitutional 

problem; 

anticipates 

statutory 

codification in 

2013 Act 

Laxmi v Union 

of India 

Supreme 

Court, 

2013 

Acid attack 

regulation and 

victim 

compensation 

Issues directions 

restricting acid sale 

and enhancing 

compensation 

Illustrates court’s 

remedial 

governance; 

highlights need 

                                                      
25 Gita Hariharan v Reserve Bank of India, (1999) 2 SCC 228 (Supreme Court). 
26 Danial Latifi v Union of India, (2001) 7 SCC 740 (Supreme Court). 
27 CEHAT v Union of India (PNDT implementation litigation), Supreme Court (continuing directions; key order line). 
28 Suchita Srivastava v Chandigarh Administration, (2009) 9 SCC 1 (Supreme Court). 
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for regulatory 

state capacity 29 

(Primary materials accessed through authenticated reproductions of judgments and official statute 

repositories.) 30 

 

Selected critical analyses of judicial reasoning 

Personal law and constitutional review. Narasu Appa Mali is pivotal not merely for its holding but for 

its long doctrinal shadow. From a feminist jurisprudence perspective, insulating personal law from 

fundamental rights review can function as an institutional veto on women’s equality claims, because 

reform becomes contingent on community politics rather than constitutional obligation. This is not a claim 

that pluralism is inherently anti-women, but that pluralism without constitutional accountability 

predictably creates zones of unequal citizenship. 

 

Protective discrimination and stereotype entrenchment. Yusuf Abdul Aziz demonstrates the dual 

nature of Article 15(3) reasoning: it can justify affirmative measures for women, but also validate legal 

constructions of women as sexual property or objects of male wrongdoing. Similarly, Air India v Nergesh 

Meerza illustrates how judicial review can recognize discrimination while still accepting gendered 

assumptions about women’s work life, marriage, and “fitness,” thereby reproducing moral regulation 

through ostensibly neutral service rules. The later anti-stereotype reasoning of Anuj Garg exposes the 

constitutional vulnerability of such paternalism by treating “protection” as suspect when it systematically 

denies women equal participation. 31 

 

Sexual harassment as constitutional wrong: from Vishaka to statute. Vishaka is jurisprudentially 

significant because it treats workplace sexual harassment not only as misconduct but as a violation of 

constitutional rights (equality and dignity) and fills a legislative vacuum through guidelines. The 

subsequent Medha Kotwal Lele litigation matters because it converts guideline-compliance from a 

managerial suggestion to an enforceable legal duty, explicitly addressing the “implementation gap” as part 

of the harm. This judicial history directly informed legislative design in 2013, where the statute created 

permanent institutional mechanisms (Internal and Local Committees) rather than relying on ad hoc judicial 

directions.  

 

Maintenance and gender justice at the religion–state interface. Shah Bano and Danial Latifi together 

illustrate how Indian courts navigated maintenance rights for Muslim women through a “secular criminal 

procedure” lens and later through constitution-preserving interpretation. In Shah Bano, the Court clearly 

framed Section 125 CrPC as a secular, quick remedy applicable irrespective of religion, and explained that 

the statutory definition of “wife” included a divorced woman who had not remarried. This reasoning 

constitutionalizes maintenance as an anti-destitution measure rather than a religious obligation, but it also 

exposes how judicial rights-reasoning can trigger majoritarian or communitarian backlash when courts are 

perceived as intervening in religious autonomy. Danial Latifi then demonstrates a different judicial 

technique: interpretive harmonization to prevent statutory exclusion of divorced Muslim women from 

meaningful maintenance relief while preserving the statute’s constitutional validity. 32 

 

 

 

                                                      
29 Laxmi v Union of India, Supreme Court directions on regulation of acid sale and compensation (2013). 
30 Apparel Export Promotion Council v A.K. Chopra, (1999) 1 SCC 759 (Supreme Court). 
31 Law Commission of India, 91st Report: Dowry Deaths and Law Reform (1983). 
32 Vishal Jeet v Union of India, AIR 1990 SC 1412 (Supreme Court). 
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Feminist jurisprudence debates, implementation gaps, and socio-legal impacts 

Feminist legal scholarship in India has repeatedly emphasized that rights are not self-executing: they are 

mediated by institutions (police, courts, employers, families), social hierarchies (caste, class, religion), 

and political economy. Three strands of debate are particularly salient for understanding the landscape. 

 

First, the “rights versus community” problem: scholarship on personal law reform frames religious 

personal law as a colonial and postcolonial governance artifact that has often been maintained through 

state non-interference policies, even when outcomes are gender-unequal. The CEDAW Committee 

explicitly criticized India’s reluctance to review non-interference in personal laws and urged proactive 

reform and withdrawal of reservations inconsistent with equality. This debate is not just about secularism; 

it is about the distribution of interpretive power over women’s lives and whether individual women can 

claim constitutional equality without being structurally subordinated to community gatekeeping.  

 

Second, the limits of criminalization: feminist critiques of “carceral” approaches argue that criminal law 

can both recognize women’s harm and deepen control over women’s sexuality, while leaving untouched 

the institutional failures that produce low reporting and low conviction. The 2007 CEDAW concluding 

comments demonstrate this tension: the Committee commends legislative steps yet criticizes the absence 

of a comprehensive violence-against-women plan, narrow rape definitions, and weak implementation of 

domestic violence mechanisms. This suggests that criminalization without institutional transformation 

yields symbolic reform.  

 

Third, substantive equality and the anti-stereotype turn: later judicial reasoning (Anuj Garg; 

anti-character logic in sexual violence cases) resonates with feminist arguments that equality requires 

dismantling social assumptions that make women responsible for managing men’s violence through 

self-restriction. Such reasoning pushes the state toward affirmative duties: creating safe workplaces, 

reforming policing, and ensuring credible complaint systems rather than excluding women from public 

spaces.  

 

Implementation gaps evidenced in official statistics and treaty monitoring 

Official crime statistics cannot be treated as a direct measure of prevalence, because reporting is shaped 

by stigma, fear of retaliation, policing practices, and social legitimacy of women’s claims. Nonetheless, 

the National Crime Records Bureau’s “Crime in India 2012” report provides a critical window into the 

operational reality confronting gender justice. 

In 2012, the NCRB recorded 244,270 incidents of “crime against women,” indicating a 6.8% increase over 

2011; the report also notes that a large majority of these cases were recorded under the IPC rather than 

Special and Local Laws.33 

 

The distribution of recorded IPC crimes against women in 2012 reflects a crucial socio-legal insight: 

everyday gender violence is often domestic and relational rather than “stranger” harm. The NCRB’s 

percent distribution shows “cruelty by husband or relatives” as the largest category (43.6%), followed by 

“assault on women with intent to outrage her modesty” (18.6%), “kidnapping and abduction” (15.7%), 

and “rape” (10.2%), with other categories such as insult to modesty and dowry-related offences comprising 

smaller shares. 

 

The normative implication is straightforward: a gender-justice strategy that prioritizes only public-sphere 

sexual violence while neglecting domestic cruelty, coercive control, and economic abuse will miss the 

most prevalent categories of recorded harm. This diagnosis aligns with the CEDAW Committee’s 

                                                      
33 National Crime Records Bureau, Crime in India 2012 (Government of India, 2013). 
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insistence on a coordinated and comprehensive plan adopting a life-cycle approach and ensuring full, 

consistent implementation of domestic violence mechanisms across states and union territories. 

Conviction and trial patterns further demonstrate the enforcement gap. NCRB reporting indicates that, for 

rape cases in 2012, the overall conviction rate was reported as 38.5%, with a significant proportion of 

trials ending in acquittal. The report also records that a large proportion of rape victims were minors in the 

officially recorded data. These figures should not be read as a simple measure of “false reporting”; rather, 

they typically reflect systemic vulnerabilities: investigation quality, hostile witness environments, 

evidentiary failures, delay, and social pressure on complainants. In this context, judicial anti-stereotype 

decisions (rejecting character assassination of survivors) and procedural protections (in-camera trials and 

victim-support directives) are necessary but insufficient without institutional capacity. 

 

Socio-legal impacts: from normative recognition to lived access 

The most enduring socio-legal impact of women’s rights reforms is the gradual public legitimation of 

certain harms as legally cognizable and constitutionally relevant, domestic violence, workplace sexual 

harassment, dowry-related cruelty, sex selection, and sexual violence. Yet the bridge between recognition 

and remedy remains incomplete. 

A key example is workplace sexual harassment. Vishaka proclaimed sexual harassment as a constitutional 

wrong and generated guidelines. Medha Kotwal Lele revealed that guidelines alone did not guarantee 

compliance, prompting reinforced directions. The 2013 statute then established permanent institutional 

architecture. Still, the record cautions that complaint committees, without independence, training, and 

protection against retaliation, can become symbolic rather than empowering, especially for women in 

precarious employment and the informal sector. 

Domestic violence law illustrates a parallel pattern. The DV Act’s rights-based logic (protection, 

residence, monetary relief) is strong on paper, and the treaty body explicitly commended its enactment. 

But the same treaty body, within two years of enactment, warned that enforcement mechanisms were not 

effectively established across states and union territories. This reinforces a socio-legal lesson: rights 

frameworks that depend on decentralized administrative implementation require enforceable monitoring, 

budgeted services, and legally empowered front-line functionaries; otherwise, the Act becomes a 

procedural burden on survivors without delivering timely safety. 

 

Comparative perspective and reform roadmap 

Brief comparative notes from the United Kingdom 

The UK comparison is offered not as a transplant model but as a diagnostic contrast within a common-law 

constitutional culture. 

First, equality law in the UK embeds a clear statutory definition of harassment. Section 26 of the Equality 

Act 2010 defines harassment in terms of unwanted conduct related to a protected characteristic producing 

a prohibited effect (including violating dignity or creating an intimidating, hostile, degrading, humiliating, 

or offensive environment). This statutory clarity assists enforcement by providing a stable legal test that 

does not depend on judicial invention in each case. 34  

Second, common-law jurisdictions often complement equality norms with general harassment statutes. 

The Protection from Harassment Act 1997 provides criminal and civil routes to address harassment, 

historically associated with stalking but applicable to a wider range of conduct. The existence of both 

equality-specific and general harassment remedies suggests an approach where sexual harassment and 

gender-based harassment can be treated both as discrimination and as a course-of-conduct harm, 

potentially widening enforcement pathways. 35  

                                                      
34 Equality Act 2010 (UK), s 26 (harassment). 
35 Protection from Harassment Act 1997 (UK). 
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Third, in sexual offence law, Section 74 of the UK Sexual Offences Act 2003 defines consent as agreement 

by choice with freedom and capacity to choose. This formulation, though not immune to evidentiary and 

cultural barriers, reflects a move toward centering autonomy and contextual coercion rather than relying 

on resistance-based narratives. It provides a useful comparative lens for evaluating Indian debates about 

narrow rape definitions and marital rape exceptions raised by international monitoring bodies.36  

The comparative inference is limited but valuable: clearer statutory definitions and multi-track remedies 

can reduce doctrinal ambiguity, but enforcement still depends on institutional commitment, victim support, 

and credible accountability mechanisms. 

 

Reform roadmap grounded  

A credible gender-justice roadmap informed by pre-2013 materials must treat implementation as a legal 

problem, not an administrative afterthought. 

 

Institutional enforcement of the DV and workplace harassment regimes. The CEDAW Committee’s 

critique that states and union territories had not put mechanisms in place for effective DV Act enforcement 

suggests priority reforms: mandatory appointment and training of Protection Officers; minimum service 

standards for shelter, medical, and legal aid services; time-bound magistrate processes; and publicly 

auditable reporting. In workplace harassment, the statutory Internal and Local Committee framework 

requires standardized training, conflict-of-interest safeguards, retaliation protections, and routine 

compliance audits, precisely the sort of “monitor implementation and maintain data” obligations the 2013 

Act itself contemplates. 

 

Survivor-centric criminal justice reform beyond offence expansion. NCRB patterns, especially the 

dominance of domestic cruelty and modesty-related offences, and conviction-rate concerns, underscore 

the need for quality of investigation and protected procedure. Judicial anti-stereotype jurisprudence 

(Madhukar Narayan Mardikar) and rape-trial sensitivity directions (Gurmit Singh) provide normative 

anchors, but they should be operationalized through enforceable police protocols, witness protection, 

standardized medico-legal procedures, and legal aid at first contact.37  

 

Substantive equality as interpretive discipline. The judiciary’s evolution toward anti-stereotyping 

(Anuj Garg) should be consolidated as a consistent method: courts must treat stereotype-dependent 

reasoning as constitutionally suspect and demand evidence-based justification for gender classifications. 

This approach reduces “protection” as a rhetorical cover for exclusion and redirects regulatory 

responsibility toward safety and inclusion. 

 

Personal law reform with constitutional accountability. The post-Independence conflict between 

non-interference and equality cannot be wished away. The CEDAW Committee’s call for proactive debate 

and reform of personal laws, and withdrawal of reservations inconsistent with equality, suggests that the 

state must treat gender equality in family law as an obligation of citizenship, not a discretionary 

community matter. In doctrinal terms, the Narasu Appa Mali legacy should be openly confronted: whether 

through judicial reconsideration or legislative action (for example, optional civil family law regimes), the 

equality deficit must be addressed rather than managed. 

 

The NCRB report demonstrates the value of consistent statistical reporting, but policy evaluation requires 

finer indicators: complaint-to-order timelines under DV law, compliance rates with workplace committee 

constitution, appeal outcomes, protection order breach enforcement, and survivor access to services. The 

                                                      
36 Sexual Offences Act 2003 (UK), s 74 (consent). 
37 State of Punjab v Gurmit Singh, (1996) 2 SCC 384 (Supreme Court). 
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Justice Verma Committee report’s emphasis that reform must respond to governance failure reinforces the 

need for transparent auditing of institutional performance rather than sole reliance on legislative text.  
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